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SCHOOL  BOARD  MANUAL  OF  POLICY  AND  LAW: 

A  PROCEDURE  FOR  CODIFYING  LOCAL  BOARD  POLICIES 

AND  REGULATIONS  AND  COLLECTING  SCHOOL  LAW 


School  administrators  and  boards  of  education  today 
operate  in  a  different  world  from  the  world  of  ten  or 
even  five  years  ago.  Not  long  ago  school  authority 
was  seldom  challenged,  and  there  was  comparatively 
little  administrative  law  affecting  schools.  Now,  how- 
ever, important  school  decisions  are  usually  chal- 
lenged, and  the  school  board  and  administrator  must 
deal  with  almost  a  sea  of  state  and  federal  regula- 
tions in  administering  the  school  unit.  The  fact  is 
that  school  administration  today  is  a  whole  new  ball 
game.  The  only  way  to  keep  on  top  of  this  plethora 
of  law  and  regulation  is  to  collect  and  categorize  it 
in  a  systematic  way  and  to  integrate  it  with  carefully 
developed  local  board  policies  and  regulations  on  the 
major  areas  of  school  operation.  This  article  outlines 
a  procedure  for  doing  that  job. 

The  development  of  a  school  board  manual  that  in- 
cludes both  written  school  board  policies  (and  local 
administrative  regulations)  and  school  law  is  a  two- 
step  procedure.  The  first  part  involves  identifying, 
categorizing,  and  rewriting  local  board  policies  and 
regulations  into  a  policy  manual.  The  second  part 
involves  collecting  all  the  law  (or  citations  to  it)  that 
bears  on  the  operation  of  the  local  school  system. 
These  two  steps  can  be  taken  simultaneously  or 
sequentially,  but  eventually  all  of  the  policies  and  all 
of  the  law  will  be  combined  by  subject  matter  into  a 
series  of  loose-leaf  notebooks.  For  example,  all  the 
board  policy  statements  and  regulations  on  dismissal 
of  tenured  teachers  and  all  the  law  and  other  regula- 
tions on  this  subject  will  be  placed  together,  so  that 
the  administrator  who  must  initiate  a  teacher  dismissal 
will  have  immediately  available  all  the  applicable  law 
-the  state's  tenure  statute,  any  policies  adopted  by 
the  State  Board,  and  the  procedures  of  the  local  board 
-before  he  acts.  The  board  may  wish  to  use  a  spec- 
ific color  of  paper  in  reproducing  material  from  each 
source  of  law,  State  Board  policies,  local  board  poli- 


cies, local  administrative  regulations,  federal  legisla- 
tion and  implementing  regulations,  state  statutes,  etc., 
so  that  the  sources  can  be  easily  differentiated.  The 
loose-leaf  format  will  make  it  easy  to  keep  the  manual 
up  to  date. 

Classification  and  Development  of  Written  School 
Board  Policies  and  Regulations 

The  first  task  in  developing  a  loose-leaf  manual  of 
board  policies  and  school  law  involves  identifying  the 
extant  school  board  policies,  sorting  them  into  cate- 
gories, rewriting  poorly  drafted  existing  policies,  and 
writing  new  policies  when  present  policies  are  inade- 
quate or  none  exist.  This  portion  of  the  two-step 
process  can  be  done,  in  part,  by  a  commercial  firm, 
but  I  recommend  that  the  school  system  do  the  job 
itself  if  it  has  an  able  person(s)  with  the  time.  (The 
advantages  and  disadvantages  of  using  commercial 
firms  are  discussed  on  pages  4  and  5.)  Under  the 
supervision  of  the  school  superintendent,  a  competent 
person,  preferably  someone  in  the  central  office,  can 
organize  the  existing  board  policy  and  identify  the 
areas  in  which  new  policies  are  needed.  The  knowl- 
edge and  experience  developed  by  this  person  will 
not  be  lost  to  the  district,  as  it  is  when  a  commercial 
firm  does  the  job,  and  will  be  of  great  value  in  main- 
taining the  policies-a  process  that  involves  constant 
review  and  updating. 

If  the  board  decides  to  produce  the  manuals  with  its 
own  staff,  it  must  be  extremely  careful  whom  it  selects 
for  this  assignment.  Although  the  job  requires  no 
special  training,  it  does  require  a  special  type  of  per- 
son. Whoever  is  selected  must  be  a  meticulous,  care- 
ful worker  who  enjoys  detailed  work.  An  ideal  candi- 
date would  write  well  (free  of  educational  jargon)  and 
have  had  editing  experience. 

When  the  person  is  designated,  his  first  task  is  to 
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sort  the  existing  official  board  policies  into  cate- 
gories. These  policies  will  be  found  primarily  in  the 
board  minutes,  but  some  policies  will  be  found  in 
school  manuals  and  handbooks,  administrative  regu- 
lations, and  unwritten  school  practices.  One  begins 
by  examining  the  board  minutes,  moving  backward  from 
the  most  recent,  and  identifying  the  policy  decisions 
to  be  found  in  them.  When  a  board  policy  is  identified, 
such  as  the  permissible  use  of  school  property  by  non- 
school  groups,  it  is  reproduced  from  the  minutes  and 
put  into  physically  manageable  form.  This  is  most 
easily  done  by  xeroxing  the  minutes,  cutting  out  the 
policy,  and  pasting  it  on  a  6  x  4-inch  notecard.  The 
board's  exact  language  should  be  reproduced  and  the 
date  of  action  noted  on  the  card.  (Later,  most  of  this 
language  will  be  rewritten.)  Each  card  should  be 
labeled  by  general  topic,  e.g.,  "Property,"  "Em- 
ployees," or  "Students." 

Determining  what  policy  to  extract  requires  good 
judgment.  As  a  general  rule,  the  policies  extracted 
are  principles  of  school  operation,  that  is,  general 
guidelines  or  precedents  that  govern  the  conduct  of 
school  employees  and  students  and  will  be  applied 
again  and  again.  Any  statement  that  expresses  what 
the  board  wants  done  with  regard  to  school  operations 
-and  why  or  how-should  be  extracted.  An  example 
would  be  the  board's  procedure  for  the  suspension  and 
expulsion  of  a  student.  Other  board  actions-such  as 
employment  of  specific  personnel,  purchase  of  parti- 
cular property,  or  the  approval  of  the  budget-are  not 
the  type  of  material  that  will  go  into  the  policy  man- 
ual. They  are  one-shot  actions  and  not  guidelines  for 
making  future  decisions. 

In  working  backward  in  time  through  the  minutes,  the 
compiler  probably  need  not  go  beyond  five  or  eight 
years.  Most  policy  statements  that  are  over  five  years 
old  will  have  been  superseded  or  will  need  to  be  re- 
written. 

Once  the  compiler  has  completed  his  review  of  the 
minutes,  he  should  sort  his  notecards  into  categories. 
An  example  of  the  type  of  categories  that  could  be 
used  is  set  out  below.  The  reader  will  note  that  the 
numbering  system  is  expandable,  as  the  more  detailed 
breakdown  of  the  category  for  pupils  shows.  The  com- 
piler may  also  want  to  examine  the  breakdown  devel- 
oped by  one  or  more  of  the  commercial  companies. 

After  the  board  policies  have  been  grouped  by 
general  topic,  the  policies  within  a  major  category 
should  be  grouped  into  subtopics,  as  the  more  de- 
tailed breakdown  of  the  category  of  pupils  demon- 
strates. For  example,  policies  dealing  in  general 
with  teachers  should  be  broken  into  their  appropriate 
subject    categories-teacher    files,    maternity    leave. 


evaluation    procedures,    nonrenewal    of   contract,    or 
whatever  the  subjects  may  be. 


BOARD  POLICY  AND  SCHOOL  LAW 
CLASSIFICATION   SYSTEM 

1.  School  District  Organization 

2.  School  Board  Operations 

3.  Community  Relations 

4.  School  Administration 

5.  Pupils 

5.0  Attendance 

5.01  Compulsory  Attendance  Age 

5.02  School  Admission 

5.021  Resident  students 

5.022  Nonresident  students 

5.0221  Tuition 

5.0222  Release  from  other 

school  district 

5.0223  Assignment 

5.023  Postgraduate  students 

5.024  Assignment 

5.03  Attendance  Areas 

5.04  School  Census 

5.05  Absences  and  Excuses 

5.06  Attendance  Records 

5.07  Released  Time 

5.08  Readmission 

5.1  Conduct 

5.2  Discipline 

5.3  Grievance  Procedure 

5.4  Activities  and  Services 

5.5  Records 

5.6  Guidance  Program 

5.7  Lockers 

5.8  Pregnant  students 

5.9  Organizations 

6.  Instructional  Program 

7.  Employees 

8.  Business  and  Fiscal  Management 

9.  Educational  Agencies 
10.    New  Construction 


After  the  policies  have  been  sorted  in  this  manner, 
they  should  be  reviewed  by  the  superintendent,  the 
compiler,  the  school  board  attorney,  and  others  sel- 
ected by  the  superintendent.  The  reviewers  should 
look  for  (1)  necessary  revisions  in  the  organizational 
scheme  of  the  manual,  (2)  existing  policies  that 
should  be  revised  or  eliminated  because  they  are  in 
conflict  with  higher  law  or  public  policy  or  are  out- 
dated; and  (3)  areas  that  are  not  covered  by  board 
policy  but  should  be'.  At  this  point,  state  statutes, 
State  Board  policies,  and  Department  of  Public  Instruc- 
tion regulations  should  be  checked  to  ensure  that 
local  board  policies  comply  with  the  requirements  they 
impose.  For  example,  state  statutes  and  State  Board 
regulations   require  the  local   school  board  to  adopt 
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policies  in  a  number  of  areas.  If  up-to-date  policies 
do  not  exist,  the  board  should  begin  writing  them.1 
In  this  review  of  existing  policies,  the  school  board 
attorney  should  identify  areas  in  which  policies  must 
be  written  or  revised  to  assure  constitutional  due 
process,  or  for  example,  such  areas  as  student  expul- 
sion and  teacher  conduct.  The  superintendent  should 
pay  particular  attention  to  management  and  operational 
matters  that  will  require  new  or  revised  policies.  And 
all  reviewers  should  analyze  the  existing  policies  to 
see  that  separate  duties  and  responsibilities  are  fairly 
and  efficiently  delegated. 

Development  of  New  Policy  Statements 

This  codification  of  existing  policies  and  the  recom- 
mendations of  the  superintendent  and  attorney  should 
then  be  presented  to  the  school  board.  At  this  point, 
the  board  should  examine  this  work  and  (assuming  its 
acceptability)  approve  it.  The  codification  will  in- 
clude some  rewritten  policies  but  the  changes  to  the 
existing  policies  should  be  editorial,  not  substantive. 
The  motion  approving  the  codified  policies  should 
state  that  they  are  the  only  policies  of  the  board  and 
that  any  other  board  policy  or  regulation  adopted  by 
the  board  before  this  date  is  hereby  repealed. 

After  the  board  has  officially  approved  this  work  of 
its  staff,  it  should  then  examine  the  staff  recommen- 
dations for  new  policy  statements  and  decide  which 
ones  should  be  developed  first.  When  this  decision  is 
made,  the  superintendent  and  his  staff,  advised  by  the 
attorney,  can  develop  a  schedule  for  writing  drafts  of 
the  required  statements.  For  guidance  in  this  work, 
the  staff  should  obtain  copies  of  model  regulations. 
The  Institute  of  Government  has  developed  several 
model  codes  covering  such  subjects  as  teacher  dis- 
missal,   student    expulsion,    and    access    to    teacher 


files. 


The  State  Department  of  Public  Instruction 


1.  State  statutes  typically  require  local  boards  of 
education  to  adopt  policies  on  specific  subjects.  For 
example,  in  North  Carolina  statutory  law  requires  local 
boards  to  adopt  policy  on  the  following  subjects:  ac- 
cess to  teacher  files  (G.S.  115-142);  teacher  evaluation 
procedures  (G.S.  115-142);  teacher  dismissal  proce- 
dures (G.S.  115-142);  safety  devices  in  shop  and  lab- 
oratory courses  (G.S.  115-258);  textbook  program 
(G.S.  115-206.14);  extracurricular  activities  [G.S. 
115-35(d)l;  solicitations,  sales,  fund-raising  [G.S. 
115-35(e)J;  length  of  school  day  and  school  calendar 
(G.S.  115-36). 

2.  Model  regulations  are  available  from  the  Institute 
of  Government.    They  include: 

Proposed  School  Board  Regulations  Governing  Access 
and  Maintenance  of  Teacher  Personnel  Records,  by 
Joan  G.  Brannon,    June,  1972.    7pp. 

Student  Suspensions  and  Expulsions:  Proposed  School 
Board  Codes  Prohibiting  Serious  Student  Misconduct 


and  the  State  School  Boards  Association  also  have 
copies  of  policies  that  they  will  send  upon  request  to 
a  local  board  developing  new  policy.  When  the  drafts 
are  finished,  the  superintendent  should  present  them 
to  the  board  for  its  consideration  and  adoption  as  new 
official  policy. 

Compilation  of  School  Law 

After  the  school  board  policies  have  been  identified, 
categorized,  and  rewritten  (if  necessary),  the  compiler 
is  ready  to  collect  the  rest  of  the  law  that  governs  the 
school  district.  This  step  involves  gathering  the 
important  administrative  and  statutory  law  plus  cita- 
tions or  summaries  to  important  case  decisions  that 
apply  to  school  operations.  When  this  material  is 
collected,  it  too  will  be  categorized  by  subject  and 
integrated  into  the  master  statement  of  school  law  and 
policy  for  that  district.  For  example,  under  the  topic 
of  maternity  leave,  the  compiler  would  add  the  State 
Board  policy  and  State  Department  of  Public  Instruc- 
tion regulation  on  this  subject  and  a  summary  or 
citation  to  the  recent  United  States  Supreme  Court 
decision  of  Cohen  v.  Chesterfield  County.  He  would 
also  want  to  add,  under  either  maternity  leave  or  sex 
discrimination,  the  sex  discrimination  provisions  of 
the  Civil  Rights  Act  (Title  VII)  and  the  EEOC  guide- 
lines on  this  subject.  All  of  these  laws  must  be 
complied  with  by  the  board  of  education,  and  when  the 
board  (or  its  administrator)  must  make  a  decision 
affecting  the  rights  of  a  pregnant  teacher,  it  needs  to 
know  this  body  of  law. 

The  types  or  sources  of  law  that  I  suggest  be  added 
to  the  manual  are  the  following: 

1.  State  constitutional  provisions  (in  North  Carolina, 
this  would  be  the  education  article,  Article  IX,  and 
selected  sections  of  the  finance  article) 

2.  Applicable  federal  statutes  (Occupational  Safety 
and  Health  Act,  Civil  Rights  Act  of  1964,  ESEA, 
NDEA,  etc.) 

3.  Federal  regulations  and  guidelines  (EEOC  guide- 


and  Establishing  Procedures  for  Dealing  with  Alleged 
Violations,  by  Robert  E.  Phay  and  Jasper  L.  Cum- 
mings,  Jr.  1970.  49pp.  $3,  plus  3%  sales  tax  for 
North  Carolina  residents. 

A  Grievance  Procedure  for  Public  School  Employees, 
by  Robert  E.  Phay.  28pp.  $2.50,  plus  3%  sales  tax 
for  North  Carolina  residents. 

Teacher  Dismissal  and  Nonrenewal  of  Teacher  Con- 
tracts, by  Robert  E.  Phay.  1972.  41pp.  $3,  plus  3% 
sales  tax  for  North  Carolina  residents. 
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lines;  HEW  guidelines;  wages  and  hours  section  of 
the  Fair  Labor  Standards  Act,  etc.) 

4.  Important  statutory  sections-(selected  sections  of 
the  criminal  law,  such  as  the  injunction  authority 
of  superintendents,  and  frequently  used  parts  of  the 
education  chapter,  such  as  the  tenure  statutes) 

5.  Special  legislative  acts  (see  the  Institute's  pub- 
lication of  special  acts  affecting  city  school 
districts) 

6.  State  Board  of  Education  policies  and  Controller 
regulations 

7.  Department  of  Public  Instruction  regulations 

8.  Regulations  or  statutes  administered  by  other 
state  agencies-(such  as  the  statutes  on  the  in- 
vestment of  surplus  funds  from  the  Local  Govern- 
ment Commission 

9.  Court  decisions  in  which  the  district  was  a  party 
or  that  directly  affect  the  unit 

10.  Attorney  General's  opinions 

Most  if  not  all  of  this  material  can  be  assembled 
with  the  help  of  your  school  attorney,  the  Department 
of  Public  Instruction,  the  Controller,  the  Attorney 
General's  Office,  and  the  Institute  of  Government. 
Your  attorney  or  the  Institute  can  give  you,  on  request, 
copies  of  all  that  is  listed  above  except  the  policies 
and  regulations  of  the  State  Board  and  Department  of 
Public  Instruction  and  the  federal  statutes  and  regu- 
lations. The  latter  can  be  obtained  by  writing  to  the 
federal  agency  that  administers  the  relevant  program 
or  to  the  Superintendent  of  Documents  in  Washington, 
D.C.  The  State  Board  and  the  Department  of  Public 
Instruction  are  the  sources  for  their  own  policies  and 
regulations. 

Some  of  this  "higher"  law  can  be  gathered  from 
information  you  now  receive  on  a  regular  basis.  For 
example,  the  Institute  tries  to  keep  you  informed  of 
North  Carolina  Supreme  Court  and  federal  court  deci- 
sions that  affect  North  Carolina  school  districts.  The 
Department  of  Public  Instruction  notifies  superin- 
tendents of  important  Attorney  General  opinions,  new 
school  statutes,  and  the  regulations  of  the  Department 
and  the  State  Board.  If  you  need  advice  on  collecting 
this  administrative,  statutory,  and  case  law,  ask  your 
attorney  or  the  Institute  for  help. 

Commercial  Services 

A  number  of  private  consulting  firms  will  organize 
existing  board  policies  into  a  usable  manual  and 
advise  the  board  about  needed  new  policies.  Some 
offer  a  choice  between  a  less  expensive  "general"  or 
"standard"  service  and  a  more  expensive  "individ- 
ualized" service.  The  cost  of  individualized  ser- 
vice runs  from  $10,000  to  $50,000,  depending  on  the 


firm  employed  and  the  size  of  the  unit.  Bids  re- 
ceived in  1970  for  doing  this  job  for  the  North  Carolina 
State  Board  of  Education  were  as  high  as  $103,000. 

For  the  price  paid,  the  firm  will  gather  existing 
school  board  policies-whether  from  minutes,  hand- 
books, or  old  policy  books-and  shape  them  into  the 
consulting  firm's  filing  and  indexing  system.  The 
filing  and  indexing  systems  are  what  the  money  pays 
for.  Generally  they  are  copyrighted,  extensively 
developed  indexes  that  cover  the  entire  field  of  school 
operations.  The  consultant  fits  local  materials  into 
his  system  and,  in  the  process,  may  do  some  editing. 
Then  the  local  policies,  organized  by  topic,  are  re- 
turned to  the  customer  in  loose-leaf  notebooks. 
Ideally,  the  indexing  system  will  render  the  school 
board  policy  statements  easy  to  find  when  they  are 
needed  yet  will  remain  flexible  enough  that  new  poli- 
cies can  be  added  easily. 

The  advantage  of  contracting  with  a  commercial  firm 
is  that  the  firm  brings  a  background  of  experience 
gained  from  codifying  other  board  policies.  The 
"professional"  consultant  may  be  in  a  better  position 
than  a  person  chosen  from  the  school  staff  to  identify 
the  areas  in  which  a  board  needs  to  develop  new  poli- 
cies. In  addition,  many  firms  offer  to  analyze  the  dele- 
gations of  authority  and  divisions  of  functions  within 
the  local  system  and  to  make  recommendations  for  im- 
proving efficiency.  Furthermore,  every  private  ser- 
vice claims  that  employment  policies  developed  with 
its  assistance  will  improve  the  negotiating  of  the 
board  of  a  system  involved  in  collective  bargaining 
vis-a-vis  its  faculty  and  staff. 

The  major  disadvantages  in  using  commercial  firms 
are  three.  First,  they  are  expensive.  Second,  they 
leave  the  school  district  when  the  codification  is  com- 
plete; thus  an  important  school  resource  is  lost  when 
the  person  who  developed  the  system  and  codified  the 
board  policies  leaves  when  the  job  is  done.  As 
noted  earlier,  codification  is  a  continuing  process, 
not  a  one-shot  operation,  and  the  school  system  must 
continue  to  update  and  revise  the  system's  policies 
and  regulations.  This  job  of  keeping  the  manual  up  to 
date  is  best  done  by  the  original  compiler  -  who  has 
left  the  system  if  a  commercial  firm  did  the  original 
job.  The  third  disadvantage  is  that  the  school  staff 
gains  considerable  knowledge  about  school  operations 
if  they  are  the  ones  who  must  identify,  categorize,  and 
update  the  board  policies.  Two  school  systems  that 
recently  did  their  own  job  report  that  they  greatly 
benefited  from  the  experience  and  think  their  manuals 
are  better  because  they  were  staff-produced. 

Once  a  fairly  comprehensive  policy  manual  has  been 
developed  and  placed  in  the  hands  of  the  school  board, 
most  firms  offer  a  subscription  service  that  promises 
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to  help  keep  the  local  policy  manual  up  to  date.  The 
charge  usually  varies  from  $75  to  $150  per  year.  A 
subscription  brings  periodic  written  analyses  of  se- 
lected policy  topics  and  copies  of  policies  already  in 
use  in  other  school  systems.  The  subscriptions  are 
standard,  and  therefore  may  or  may  not  correspond  to 
the  immediate  needs  of  a  local  board.  Some  are  ade- 
quate, some  are  poor,  but  few  are  written  with  the  care 
that  a  good  legal  draftsman  would  give  in  writing  a 
statute  or  administrative  regulation. 

A  board  interested  in  securing  the  services  of  a 
commercial  company  should  write  to  the  addresses  set 
forth  below.  Each  firm  will  respond  with  its  promotion- 
al literature.  The  board  can  then  invite  selected  firms 
to  send  representatives  to  discuss  the  board's  partic- 
ular needs.  Not  all  firms  offer  every  service  described 
above,  and  their  prices  vary  considerably.  A  school 
board  should  "shop  around"  before  choosing  which 
firm,  if  any,  to  employ. 

Available  known  services  are:  - 

-  Blucher  Associates,  Incorporated 
P.  0.  Box  5463 
Charlottesville,  Va.    22903 

-  Croft  Educational  Services 
100  Garfield  Avenue 

New  London,  Conn.    06320 

-  EPS/NSBA 

Educational  Policies  Service  of  the  National 

School  Boards  Association 
152  Cross  Road 
Waterford,  Conn.   06385 

-  Educational  Service  Bureau 
1835  K  Street,  N.W. 
Washington,  D.C.    20006 

-  National  Code  Consultants 
Research  Park 
Princeton,  N.  J.   08540 

Distribution  of  Manuals 

The  completed  manual  of  board  policies,  local  admin- 
istrative regulations,  and  school  law  will  be  a  set  of 
as  many  loose-leaf  binders  as  may  be  convenient. 
The  superintendent  and  the  board  attorney  will  each 
need  a  complete  set.  A  third  set  could  be  placed  in 
the  school  library  or  somewhere  accessible  to  the 
public.  Principals  and  perhaps  board  members  should 
have  sets  that  include  board  policies  and  administra- 
tive regulations,  although  most  of  the  school  law  parts 
can  be  omitted.    Sections  from  the  manual  dealing  with 


teachers,    students,   etc.,    should  be   reproduced   sep- 
arately and  made  available  to  the  groups  they  affect. 

Process  of  Updating 

Keeping  the  policies  up  to  date  and  adding  new  ad- 
ministrative and  statutory  law  is  essential.  Some  staff 
person  from  the  central  office,  probably  the  compiler 
of  the  manual,  should  be  responsible  for  reviewing 
each  new  set  of  board  minutes,  extracting  new  policy 
decisions,  and  adding  them  to  the  appropriate  place 
in  the  manuals.  This  "manual  keeper"  should  also  be 
responsible  for  adding  new  law  -  e.g.,  the  Occupation- 
al Safety  and  Health  Act,  whose  provisions  will  be 
applied  to  public  schools  on  July  1,  1974  -  or  changes 
to  existing  statutory  or  administrative  law,  e.g., 
changes  in  the  budget  act.  The  superintendent  and 
board  attorney  should  be  responsible  for  notifying  the 
manual  keeper  of  these  changes.  Any  change  must  be 
made  to  the  appropriate  volume  of  each  set. 

The  school  board  should  also  set  up  a  review  sche- 
dule of  the  manual  and  make  the  manual  keeper  re- 
sponsible for  notifying  the  board  when  policies  need  to 
be  re-examined  or  changed.  It  should  now  be  obvious 
that  the  development  of  this  manual  is  a  continuing 
process  of  updating,  rewriting,  and  discarding.  The 
law  is  never  static. 

-Robert  E.  Phay  and  Edward  C.  Winslow 


RECENT  COURT  DECISIONS 


Distribution  of  Student  Literature.  Baughman  v. 
Freienmuth,  478  F.2d  1345  (4th  Cir.  1973). 

The  Fourth  Circuit  Court  of  Appeals  has  again  re- 
viewed the  question  of  constitutional  restraints  on 
regulations  prohibiting  the  distribution  on  school 
campus  of  literature  not  sponsored  by  the  school. 
In  Quarterman  v.  Byrd,  453  F.2d  54  (4th  Cir.  1971),  a 
case  involving  a  North  Carolina  high  school,  the 
Fourth  Circuit  had  held  a  regulation  that  prohibited 
pupils  from  distributing  printed  materials  without 
express  permission  of  the  principal  to  be  invalid. 
The  regulation  was  found  to  be  an  improper  prior 
restraint  on  speech  because  it  failed  to  meet  the 
constitutional  requirements  of  the  First  Amendment. 
It  lacked  (1)  adequate  criteria  to  guide  the  principal 
in  determining  whether  to  grant  permission  to  dis- 
tribute materials,  and  (2)  procedural  safeguards  for 
speedy  review  of  the  principal's  decision. 
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In  Baughman  v.  Freienmuth,  the  Fourth  Circuit  re- 
fused to  extend  the  Quarterman  decision  to  eliminate 
completely  the  authority  of  school  officials  to  require 
that  written  material  receive  prior  approval  before  it 
can  be  distributed  on  school  grounds,  but  it  reiterated 
and  clarified  the  requirements  set  out  in  Quarterman. 
In  Baughman,  a  student  pamphlet  criticizing  the 
school's  prior-restraint  regulations  was  distributed 
without  complying  with  the  regulations  it  criticized. 
The  Fourth  Circuit  did  not  assess  the  content  of  the 
pamphlet,  but  it  found  the  regulation  to  be  an  unlaw- 
ful prior  restraint  for  several  reasons. 

First,  the  court  found  that  the  regulation  lacked  two 
necessary  procedural  safeguards.  It  neither  required 
that  the  principal  review  the  material  submitted  within 
a  "reasonably  short  period  of  time  "  nor  provided  a 
mechanism  for  forcing  a  decision  on  distribution  when 
the  principal  failed  to  act.  Although  the  court  did  not 
set  an  upper  limit  to  the  required  "short  period  of 
time,"  it  did  state  that  "the  regulation  may  not  law- 
fully be  used  to  choke  off  spontaneous  expression  in 
reaction  to  events  of  great  public  importance  and 
impact."  Thus  the  court  may  have  indicated  the 
acceptability  of  a  graduated  scale  of  time  periods, 
with  shorter  periods  for  more  "spontaneous"  mate- 
rials. 

Second,  the  regulation  did  not  designate  precisely 
the  types  of  literature  prohibited.  The  language  of  the 
regulation  prohibited  distributing  any  publication  that 
contains  "libelous  or  obscene  language,  advocates 
illegal  actions,  or  is  grossly  insulting  to  any  group  or 
individual...."  The  court  stated  that  such  terms  as 
"libelous"  and  "obscene"  are  "not  sufficiently 
precise  and  understandable  by  high  school  students 
and  administrators  untutored  in  the  law  to  be  accept- 
able criteria."  It  went  on  to  note  "that  a  regulation 
imposing  prior  restraint  must  be  much  more  precise 
than  a  regulation  imposing  post-publication  sanc- 
tions." Any  prior-restraint  regulation  acceptable  to 
the  Fourth  Circuit  must  contain  "narrow,  objective, 
and  reasonable  standards  by  which  the  materials  will 
be  judged."  School  officials  who  are  responsible  for 
applying  the  regulation's  standards  must  not  be  given 
"impermissible  power  to  judge  the  material  on  an  ad 
hoc  and  subjective  basis."  Thus  any  school  that 
wishes  to  write  an  acceptable  regulation  must  define 
clearly  the  conduct  to  be  prescribed  by  the  regulation 
and  must  use  terms  that  will  be  clear  to  the  students 
who  must  follow  them  and  administrators  who  must 
apply  them. 

The  third  problem  with  the  regulation  was  its  pro- 
scription against  "distribution,"  a  term  the  court 
found  to  be  unconstitutionally  vague.  The  court 
recognized  two  categories  of  distributable  materials: 


materials  whose  distribution  may  be  forbidden  even  if 
only  one  copy  is  involved,  and  materials  whose  dis- 
tribution may  not  be  prohibited  unless  such  distri- 
bution would  be  substantial,  "so  that  it  can  reason- 
ably be  anticipated  that  in  a  significant  number  of 
instances  there  would  be  a  likelihood  that  the  dis- 
tribution would  disrupt  school  operations." 

The  court  also  expressly  prohibited  the  use  of  a 
prior-restraint  regulation  by  school  authorities  to 
"choke  off  criticism,  either  of  themselves,  or  of 
school  policies,  which  they  find  disrespectful,  taste- 
less, or  offensive." 

At  the  conclusion  of  its  opinion  in  Baugham,  the 
Fourth  Circuit  summarized  its  holdings  in  both  Quart- 
erman and  Baughman: 

(a)  Secondary  school  children  are  within  the  protec- 
tion of  the  First  Amendment,  although  their  rights  are 
not  coextensive  with  those  of  adults. 

(b)  Secondary  school  authorities  may  exercise  rea- 
sonable prior  restraint  upon  the  exercise  of  students' 
Fust  Amendment  rights. 

(c)  Such  prior  restraints  must  contain  precise  criteria 
sufficiently  spelling  out  what  is  forbidden  so  that  a 
reasonably  intelligent  student  will  know  what  he  may 
write  and  what  he  may  not  write. 

(d)  A  prior-restraint  system,  even  though  precisely 
defining  what  may  not  be  written,  is  nevertheless  in- 
valid unless  it  provides  for: 

(1)  A  definition  of  "Distribution"  and  its  application 
to  different  kinds  of  material; 

(2)  Prompt  approval  or  disapproval  of  what  is  sub- 
mitted; 

(3)  Specification  of  the  effect  of  failure  to  act  promptly 
and 

(4)  An  adequate  and  prompt  appeals  procedure. 


Minimum  Score  on  National  Teachers  Exam  Held 
Illegal.  Walston  v.  County  School  Board  of  Nanse- 
mond  County,  -  F.2d  -  (4th  Cir.  1974). 

Facts:   In   1970  the  Nansemond  County   (Virginia) 
Board  of  Education,  which  was  under  a  court-ordered 
desegregation  plan,  adopted  an  employment  require- 
ment that  applicants  for  teaching  positions  achieve  a  | 
minimum   score  of  500  on  the  weighted  common  sec-  i 
tion   of  the  National  Teachers  Examination   (NTE). 
This   section  tests  the  teacher's  basic  professional 
preparation  and  general  academic  attainment.    Teach- 
ers   in    nonacademic   areas   and   teachers    who   had  ! 
taught  at  least  one  year  in  the  district  were  exempt 
from    the   new    requirement,    but   all   teachers    trans- 
ferring from  one  school  to  another  within  the  county 
were   required  to   take   the   examination.      After  the 
NTE    requirement    was    applied,    the    percentage    of 
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black  teachers  in  the  school  system  dropped  from  59 
per  cent  to  52  per  cent  in  the  first  year.  In  1970-71, 
127  in-service  teachers  were  required  to  take  the  NTE 
test.  Seventy  per  cent  of  the  blacks  failed,  while 
only  2  per  cent  of  the  whites  failed.  In  the  1971-72 
school  year,  the  number  of  black  teachers  was  further 
reduced  by  31,  while  the  number  of  white  teachers 
increased  by  27.  The  court  was  also  impressed  by 
the  fact  that  several  teachers  with  long  service  and 
some  with  high  ratings  from  their  superiors  were  ter- 
minated because  of  low  scores. 

Thirteen  of  the  terminated  teachers  sued  the  board, 
asking  for  reinstatement  and  damages  on  the  basis 
that  the  test  had  discriminated  against  them  on  the 
basis  of  race  in  violation  of  the  due  process  and 
equal  protection  clauses  of  the  federal  Constitution. 
The  district  court  denied  the  relief  and  appeal  was 
taken  to  the  Fourth  Circuit  Court  of  Appeals. 

Issue:  Since  the  requirement  of  a  minimum  NTE 
score  for  employment  as  a  teacher  in  a  school  dis- 
trict operates  to  exclude  black  teachers  and  is  not 
shown  to  be  related  to  job  performance,  does  that 
requirement  violate  the  constitutional  rights  of  black 
teachers? 

■  Held:   Yes. 

Reasons:    The  district  court  had  found  that  "there 

■  was  no  racial  motivation  involved  in  any  decision  of 
.  the  school  board."     The  appeals  court  rejected  this 

finding,  noting  that  its  own  rule  in  Chambers  v. 
Hendersonville  City  Board  ol  Education,  364  F.2d 
189  (4th  Cir.  1966),  which  had  recently  been  endorsed 
by  the  United  States  Supreme  Court  in  Keyes  v. 
School  District  No.  1,  413  U.S.  189  (1973),  provides 
that  "When  the  ranks  of  black  teachers  in  a  school 
district  with  a  long  history  of  discrimination  have 
been  decimated  disproportionately,  an  inference  of 
discrimination  is  raised  which  shifts  to  the  school 
board  the  burden  of  justifying  its  conduct  by  clear 
and  convincing  evidence."  The  Supreme  Court  had 
noted  in  Keyes  that  school  authorities  must  "adduce 
proof  sufficient  to  support  a  finding  that  segregative 
intent  was  not  among  the  factors  that  motivated  their 
actions."  Unfortunately,  the  lower  federal  court  in 
Walston  erred  in  its  determination  that  the  school 
board  had  had  "valid  reasons"  for  using  the  test. 
As  its  standard  for  determining  the  validity  of  the 
school  board's  reasons,  the  lower  court  had  used  a 
"reasonably  necessary  connection  between  the  qual- 
ities tested  ...  and  the  actual  requirements  of  the  job 
to  be  performed."  It  should  have  used  the  far  more 
restrictive  standard  of  Griggs  v.  Duke  Power  Co., 
401  U.S.  424  (1971),  which  requires  that  there  be 
J  "a  demonstrable  relationship  to  successful  perform- 
ance of  the  jobs  for  which  [the  tests]  are  used."    In 


its  opinion  on  Walston,  the  Fourth  Circuit  adopted  the 
position  of  the  Fifth  Circuit  in  Columbus  Municipal 
Separate  School  District,  464  F.2d  1112  (5th  Cir. 
1972),  that  a  "racial  distortion"  produced  by  use  of 
the  NTE  calls  for  "close  scrutiny"  and  only  "an 
overriding  purpose  independent  of  its  racial  effects" 
will  justify  the  use  of  the  NTE.  Finally,  the  Fourth 
Circuit  quoted  with  approval  the  stern  generality  in 
Griggs  that  "any  test  used  must  measure  the  person 
for  the  job  and  not  the  person  in  the  abstract." 

The  Nansemond  County  School  Board  had  not  in- 
troduced the  test  itself  and  offered  neither  compara- 
tive analyses  "demonstrating  that  the  knowledge 
necessary  for  the  teaching  positions  bore  any  relation 
to  the  questions  on  the  examinations"  nor  job  anal- 
yses to  parallel  such  missing  validation  studies.  The 
school  board  had  neglected  to  introduce  expert  testi- 
mony about  the  purported  connection  between  the  NTE 
and  necessary  job-related  skills.  But  perhaps  equally 
important,  the  board  had  administered  the  NTE  "ar- 
bitrarily and  erratically"  and  had  shown  bad  faith  by 
hiring  a  number  of  teachers  who  met  neither  the  old 
requirements  nor  the  new  NTE  requirement. 

The  Fourth  Circuit  opinion  may  indicate  a  willing- 
ness to  find  other  uses  of  the  common  section  of  the 
NTE  improper,  which  has  important  implications  for 


ANNOUNCEMENTS 


School    Board  Members'    Conference.      May   8 

and  9  at  the  Institute  of  Government.  This 
annual  conference  will  begin  with  a  review  of 
the  major  school  law  decisions  of  the  past  year 
and  their  impact  on  your  school  district.  Other 
presentations  will  consider  such  topics  as: 

-  The  emerging  rights  and  programs  for  men- 
tally retarded,  handicapped,  hyperactive, 
and  other  disabled  students. 

-  Cultural  arts:  How  your  school  can  develop 
or  improve  its  program. 

-  Career  education:  Types  of  programs  that 
have  been  successful. 

-  Current  developments  in  school  construc- 
tion. 

-  Personal  liability  of  board  members. 

A  reception  and  dinner  will  be  held  on  Wednes- 
day evening,  May  8.  Following  the  dinner. 
Representative  Lane  Brown  will  address  the 
group  on  the  subject  of  school  legislation  from 
the  1974  General  Assembly. 
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those  states  and  school  systems  now  using  the  NTE.  future.  Clearly,  the  NTE  cannot  be  used  at  all  "with- 
it  referred  to  another  recent  Fourth  Circuit  case,  out  proper  validation  studies  and  job  analyses";  nor 
Moody  v.  Albemarle  Paper  Company,  474  F.2d  134  may  it  be  "administered  capriciously  in  derogation  of 
(4th  Cir.  1973),  which  held  the  "blanket  grouping  of  the  guidelines  promulgated  by  the  ETS  [Educational 
employees  for  testing  in  a  single  examination"  to  be  Testing  Service]  so  as  to  have  a  racially  disparate 
impermissible:    Either  "substantially  different"  tests  impact." 

should  be  used  for  "substantially  different"  jobs  or  The   court   ordered   those   teachers   who  had   been 

a   test   used   to   test   applicants   for    "substantially  terminated  because  of  low  scores  reinstated  with  back 

different"  jobs  must  be  separately  validated  for  each  pay.     The  judgment  of  the  lower  court  was  reversed, 

job.    The  Fourth  Circuit  failed  to  indicate  in  Walston  and  the  case  was  remanded  for  further  proceedings 

which   of  these  alternatives  will  be  required  in  the  consistent  with  the  Fourth  Circuit's  opinion. 
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